Frowe and McMahan: 


deconstructing “just war” theory 


José Clemente Angel Orozco, Katharsis (1935) 


All’s fair in love and war. 
— Francis Edward Smedley’ 


The suggestion, then, is that by organizing themselves politically, with internal norms of authority and obedience, 
individuals can somehow authorize each other to use violence for political reasons, thereby making it permissible for each 
to do what none would otherwise be permitted to do... [Nation-states may do what individuals may not: kill with moral 
impunity.] This, however, presupposes a form of moral alchemy to which it is difficult to give credence. How can a certain 
people’s establishment of political relations among themselves confer on them a right to harm or kill others, when the 


harming or killing would be impermissible in the absence of the relevant relations? 
— Jeff McMahan? 


If nature did not take delight in blood, 


She would have made more easy ways to good. 
— Sir Fulke Greville? 


...this universe become provisional... 
— Samuel Beckett* 


1. The sentiment seems first expressed in poet John Lyly’s novel Euphues: The Anatomy of Wit, one of the earliest of the 
genre, published in 1579. The novel recounts the romantic adventures of a wealthy and attractive young man, and includes 
the quote “the rules of fair play do not apply in love and war.” Miguel de Cervantes famously compares the laws of love and 
war in Don Quixote (1604): “...el amor y la guerra son una misma cosa, y asi como en la guerra es cosa licita y 
acostumbrada usar de ardides y estratagemas para vencer al enemigo, asi en las contiendas y competencias amorosas se 
tienen por buenos los embustes y marafias que se hacen para conseguir el fin que se desea...” Translation: “Love and warre 
are all one. ... It is lawfull to use sleights and stratagems to ... attaine the wished end.” Source. The first known appearance 
of the quote worded “all is fair in love and war” is in English author Francis Edward Smedley’s 1850 novel Frank Fairleigh 
about the life of a schoolboy. Source. 

2. “Collectivist Defenses of the Moral Equality of Combatants,” Journal of Military Ethics, Vol. 6, 2007, No. 1, pp. 52-53. 
3. Chorus Sacerdotum from Mustapha (1609). 

4. Samuel Beckett, “The Capital of the Ruins.” 


Russell's tergiversations: “make peace by all means necessary, including 


war” 

Bertrand Russell didn’t quite say that in so many words... After the First World War, he favored the 
pacifist notion that we should try to cordially accommodate a formidable civilized enemy to the point of 
capitulation to avoid the horrors of war. We should wine and dine Hitler” and make territorial 
concessions, if at all possible, to the end of getting him to see the advantages of acquiring Britain intact 
and not in post-war shambles. Atavistic national pride should not get in the way of reasoning our way 
to survival. Then, too, Germany would benefit from not having its own cities bombed to smithereens: a 
“civilized” war is one where one side agrees to win and the other agrees to loose with minimal fuss in 
the interest saving the reputation of the species as rational and humane — again, if, at least, the enemy 
was from the same civilized part of the world as Europe and some parts of Asia. Spain and Britain did 
right, according to Russell, in the end, to bring civilization to the “under-civilized” people of the 
Americas, India, and other parts, despite the violence involved. The civilized people of Europe or 
European descent would not stoop to barbarity. 


This was all prior to the Second World War, of course, when he was not yet overly worried about 
Russia, nor was foreseeing what was in store coming from Germany. If a civilized nation-state, having 
obtained formidable forcehood (e.g., Germany), threatens you, then (it stands to reason) sue for peace 
at (almost) whatever cost — “better red than dead,” a stance he was accused of suggesting in reference 
to his attitude toward the Soviet Union (he was, after all, a socialist of sorts). As the Second World War 
progressed and the Soviets displaced Germany as the future power of concern, Russell altered his 
strategy. In the first few years after the war and before the Soviet Union acquired nuclear weapons, 
Russell advocated something like preventative war, or at least proposed threatening such on the Soviet 
Union, if it didn’t agree to international policing of nuclear proliferation. (The “good guys” had atom 
bombs, the “not-so-good” ones not yet during the brief 1944 -1949 window.) It was about curtailing 
nuclear proliferation at all costs. He invented something called “non-absolute pacifism” to make some 
sense of his position... Hence, the pithy paraphrase. 


The nuclear age had begun in earnest. The Soviets then were the threat of the day to human survival. 
Later, he would come to see the U.S. in that same role, especially during the Vietnam years.’ 


After 1949, he changed his position yet again to something closer to his pre-World War II stance. 
“Coexistence by whatever means necessary,” became his new watch phrase, which oddly enough 
entailed, for Russell, rampant nuclear proliferation! If most (“civilized”) nations packed nukes in their 
back pocket, no one would dare start another war, surely? 


5. When the Nazis were rounding up Jews in the 30’s, Russell penned a letter (acquired by The Museum of Tolerance — part 
of the Simon Wiesenthal Center in Los Angeles) in which he suggests, “If the Germans succeed in sending an invading 
army to England we should do best to treat them as visitors, give them quarters and invite the commander and chief to dine 
with the prime minister. Such behavior would completely baffle them.” Maybe Russell was joking, but the Jewish 
community wasn’t laughing. 

6. “Then I asked the question which caused Lord Russell’s eyes to start flashing: ‘What would be the necessary steps toward 
world peace?’ ‘Of course, the first thing would be for Americans to give up aggressive war, give up the habit of invading 
peaceful countries and torturing them. I think that is a first step.’” Merv Griffin, London, 1965. From “Meeting Russell: A 
Miscellany Of Encounters,” compiled by Dana Cook. 


Russell lived too long and saw too many wars to have any coherent war policy. The kindest thing, I 
think, that can be said about his views on this topic is that he tried to learn from history. Did he? I think 
not. His assumed humans are fundamentally rational and, above all, humane.’ Perhaps, he mistook this 
for the aspiration that one day they might be if only they could survive long enough. If so, he 
contradicted his own empiricist tendencies.* History is averse to being learned from, or we are just not 
optimized for learning from it. 


Justifying war is a philosophical problem because justification is a moral concept and war is a mass 
killing concept. We will try to wrap our minds around the conceptual gymnastics involved in trying to 
conjoin them. 


“Just war” —a first pass 


Just war theory attempts to civilize war. For war to be “just,” the core of the theory, owing to Aquinas, 
insists it should be: 


for just cause, 
necessary, 

legitimately authorized, 
proportionate, and 
discriminate. 


MW PwWNP 


Contemporary philosopher of the subject Helen Frowe fills out the notion of just war: 


On traditional accounts of jus ad bellum, a war is just if and only if it has a just cause, is a last 
resort for securing that just cause, is proportionate to that just cause, is waged in order to secure 
that just cause, is waged by a legitimate authority, fought for the right intention, and has a 
reasonable prospect of success. 


The theory also distinguishes a notion of justice in fighting a war. Again, Frowe: 


The standard account of the content of jus in bello is a requirement to discriminate between 
legitimate and illegitimate targets, and to cause only harm that is necessary for securing, and 
proportionate to, a military advantage.” 


Each of the just war requirements is problematic. 


1. Just cause: who decides this? You, your enemy, God, if some invested authority decides, who 
invests them?” 


7. Like Steven Pinker today, Russell saw human moral progress since Medieval times. His rationalism colored his 
empiricism. 
8. For more discussion on Russell and war, see Russell’s “The Ethics of War _(1915),” and David Blitz, “Did Russell 


Advocate Preventive Atomic War Against The USSR?” 
9. “The Just War Framework” from Oxford Handbook of Ethics of War, Seth Lazar and Helen Frowe (eds.), 2015, p. 8. 


2. Necessity: what fixes the necessity? What’s on the table and off the table in negotiations? Is 
preemptive surrender an option (as Bertrand Russell suggested)? Is preferring death over the 
loss of liberty rational (a la Patrick Henry)? 

3. Authority: does the legal authority of a state trump the moral responsibility of an individual? 
Can the state decide what is moral? Can the state tell you to do something that, if you decided to 
do it, would be murder? 

4. Proportionality: since when have human passions, under extreme duress, been constrained by 
the calculation implied in acting proportionate to a stimulus? (When parties go to war, they 
know, unless they were born yesterday, that proportionality will be jettisoned as a constraint 
forthwith.) 

5. Discrimination: Exactly who are the guilty we may destroy and the innocent we should try not 
to? Is it combatants who forfeit their right to live and noncombatants who retain their right? If 
so, why? 


The jus ad bellum/jus in bello distinction seems designed to shield individual combatants for their 
ordinary acts in the conduct of war from 

recrimination or prosecution as long as they follow 

orders from superiors whether or not the side they 

fight for has a just cause. So that soldiers fighting sig titlaabe! 
for unjust causes cannot be treated as war criminals. ; ; 
Their superiors might. This is how Michael Walzer 
sees it. But, as a practical matter, neither the unjust 
combatant nor the authorities they serve commonly 
face moral judgment — especially, when the unjust 
side wins. As can happen, for example, if the 
proportionality requirement is violated by the 
winning side, e.g., as in the case of the U.S. 
dropping nuclear bombs on a civilian population. 
Justification never makes an appearance." 


aint-Lô in Summer 1944 


Self defense does not require a justification. It is comprehensible via explanation.” Explanation is not 
justification.” 


10. Consider a paradigm case of “just cause”: an innocent party is attacked by another. “Innocent” means what here? 
Contrast a paradigm case at the level of the individual: a child is harmed by an adult. A child has a well-defined beginning, a 
time before which it could not have done anything to deserve being harmed. The existence of such is less clear in the case of 
adult cohorts. Nations, ethnicities, communities, cultural formations... i.e., groups of adults do not have times before which 
it is impossible they could have done something to deserve the misfortune of being harmed, except arbitrary ones — ones 
decided by them or their enemies. Each party stipulates its relevant history and excludes whole inconvenient epochs. The 
“justness” of a cause is bounded by these self-serving stipulations. The analogy between personal and group histories thus 
breaks down. Unless children are born already guilty... though perhaps a dim perception of this expresses the psycho- 
history of original sin. See also Appendix 5 on “Innocence.” 

11. Dropping the bombs had several strategic and expedient explanations: scaring the Soviets, principle among them. But 
killing 200 thousand civilians and less than 150 soldiers had to be thinly masked for public consumption with a fabrication 
about how the bombs would forestall more future deaths in an otherwise protracted war. See “Dropping the Bomb: 
Hiroshima & Nagasaki,” (video) Shaun. A detailed look at the real reason nuclear bombs were dropped by the U.S. on 
Japanese cities in World War II. We needn’t wait to find people worthy of being killed if we can imagine how they might 
one day be. 

12. It’s in our genes, our evolved nervous system, a side effect of a will to survive or to power, a passing phase in the history 
of the universe, etc. 


We will discuss three claims: 


1. Just war theory is incoherent. 

2. War has an explanation, not a justification: the difference. The fact that war may have an 
explanation, a vested one, obscures its permanent lack of justification. It is an instance of a 
“naturalistic fallacy.” 

3. Is “just war” talk, then, pointless? Perhaps not. It may serve some other purpose than 
justification... It may slow down our collective demise. It helps us stall for time long enough for 
our development to catch up with our aspirations. Or, at least, occupy us in the mean time. 


Since Thomas Aquinas in medieval times, philosophers have asked what the conditions are for 
acceptably going to war and, secondly, is it true that “all is fair in love and war”? Whatever the case 
with the love part, the concept of “just war” is on its face a quintessential oxymoron. How may killing 
large numbers of people ever be justified? 


After a millennium or more of Christian intellectual maturation, circumstances compelled the saint- 
philosopher to confront the problem of making reason-compatible the mass slaughter” entrained by the 
Crusades with a core teaching of Christ: that one should turn the other cheek to physical threat. Jesus, 
with his divine connections, could have made short work of his crucifiers. He didn’t. Was this an 
innovation in ethics or unfathomable stupidity? Aquinas” worked out a way to make sense of “having a 
war and justifying it, too.” It came to be known as “just war theory,” and seeks to explain how one may 
kill people without violating any core moral principle. 


You are allowed to kill someone in self-defense, right? Provided, of course, you are innocent of being a 
danger to other innocents and you have exhausted all non-lethal means of preserving your life and you 
are careful not to get too crazy killing bystanders. Most legal systems make allowances for this kind of 
killing. Scale such reasoning up and entire communities or nations may kill some or all of the 
populations of other communities or nations, with the same caveats, the suggestion seems to be. This is 
an informal statement of Just War theory. 


13. There are three distinct “reasons” for acting/behaving, as the SEP article has it: normative, motivating, and explanatory 
reasons. Normative reasons include moral justifications. Motivating reasons are the reasons believed or adverted to by the 
agent, sincerely or not. Explanatory reasons (which we interpret as “causal” explanations) tell a naturalistic story about why 
something happens or is the way it is; they function to organize experience, e.g., “natural selection,” not to judge it. The first 
is what we mean by “justification”: it seeks to ground an act in the widely accepted norms of sentient/rational beings, the 
only entities that express value in speech or behavior. This is the thing lacking from just war theory. Justification seeks 
universal corroboration from others. 

14. We might explore this in a future topic on marriage, divorce, and the conventions surrounding coupling institutions to 
see how insightful the love/war parallel is. 

15. Historians still quarrel over whether there really was “a river” of blood (as some contemporaries were reporting) or it 
was only “knee-deep” or “ankle-deep,” (as others were saying), or the amount blood in Jerusalem just amounted to puddles 
here and there. See “Rivers of Blood: An Analysis of One Aspect of the Crusader Conquest of Jerusalem in 1099,” Thomas 
F. Madden, Revista Chilena de Estudios Medievales, Número 1, enero-junio 2012, 25-37. Regardless, there must have been 
enough to make a lasting impression. We still hear the expression, “going Medieval.” 

16. Though others entertained the principles of “just war” earlier, Aquinas got attention for making the reasoning more 
explicit. 


Does “preserving my life” also entail “preserving my current way of life”? For example, making certain 
the quality of my life remains comparable to that of all those persons in my vicinity whose lives are 
within reach of comparison. Assuming these things: I am not inherently anyone’s slave. I have the same 
opportunities to express as much material and non-material well-being as any of them. My present 
condition is not framed by the past wrongs of others. I have made reparations for any past wrongs to 
others I may have benefited from whether or not I, personally, had anything to do with perpetrating 
them... All this true, I may kill others who threaten me or my way of life... Aristotle and many since 
have thought this conclusion was natural, and, itself, a kind of “justification.” 


There is a logical fallacy lurking here, and, in the history of the subject, almost unconsciously, thinkers, 
trying to avoid the fallacy, came up with some decidedly “magical” moralities in which corporate 
bodies, such as nation-states, acquire privileges to kill in conditions that individuals never have. The 
mistake is that there is anything “moral” here, and that justification is a relevant way of understanding 
war. Wars have histories and explanations but not justifications. 


Origins of “just war” theory 


It helps to see the progression of how we came to believe that somehow war could be justified. The 
core ideas behind what came to be known as “Just War Theory” have a long history in the West. 
Thomas Aquinas, in the 13" Century, is commonly credited with having first attempted to systemize the 
idea, but much of what he built on was already in play for centuries, even millennia, before. Here are 
some “just war” lessons and precepts from the lead up to Aquinas. (Items 1-18 are based on Rory Cox's 


“Historical just war theory up to Thomas Aquinas.” The wry gloss is mine.) 


1. Thucydides (460 — c. 400 BCE), one of the first great historians, describes what we now call 
moral realism this way: “the standard of justice depends on the... power to compel and that, in 
fact, the strong do what they have the power to do and the weak accept what they have to 
accept.” It’s not clear that Thucydides endorsed this view or only remarked it. Thrasymachus, in 
Plato’s Republic, unambiguously expresses the same realpolitik sentiment: might makes right. 
Though, of course, the strength to compel migrates from one human cohort to another, and this 
often involves war. 


2. Plato (427 — 347 BCE) made a distinction: It’s permissible to be merciless toward foreign 
enemies but we must exercise moderation in disciplining our own fellow Greeks: since we can 
expect to have future dealings with them. Barbarians” are barbarians, after all: we don’t 
anticipate having to live with them. Ergo, our standards for interaction with them may be less 
considerate... A little short-sighted, perhaps, but then the world was so much smaller then. 


3. Aristotle (384 — 322 BCE): In nature we trust, creatures seek to preserve their physical 
organization, so it is natural that we should, too. (What is “natural” must be an indication of 
what is ok, he seemed to think: thus, “self-defense” is justified. This looks like an instance of 
what much later came to be termed by philosophers, such as G. E. Moore, a “naturalistic 
fallacy.” What must we be assuming to think that, because nature does things a certain way, we 
ought to draw any lessons from that about what we do? This move from a natural “is” to an 


17. The Greeks invented the word. 


artifactual “ought” is important because it has been repeated again and again in the history of 
legitimating self-defense. See Appendix on the “naturalistic fallacy” below.) 


4. Cicero (106 — 43 BCE): It makes sense to go to war now to forestall having to defend yourself 
later under worse circumstances. When the calculations are right, never put off to tomorrow 
what may be prudent to do today. This is only rational. Maybe this is the practical function of 
going to war for “glory”? Preemptive aggression is actually proactive defense: you don’t just 
want to survive today, you want to be in a better position to survive tomorrow, too. Ergo: If we 
can imagine some alien cohort becoming a future enemy, nip the possibility in the bud. Kill 
them now so you don’t have to later. Looming necessity becomes plain necessity. Necessity 
acquires normative scope in this way. 


5. Cicero: But cruelty for cruelty’s sake is not sustainable. You are endangering your own future 
peace. Not wise. It’s also not the polite or honorable thing to do. Again, necessity — now or 
anticipated — can also be a curb to unbridled blood lust. 


6. Origen (c. 185 —c. 253): Christians themselves should not sully their hands with blood but it is 
ok to support non-Christians (the Roman authorities, e.g.,) to do it for them... Later, post- 
Roman Empire, these hands-on folk will come to include secular authorities (Kings, Princes, 
etc.)... Though less holy and more Roman, these inherit the privilege of being instruments of 
divine mandate. Prelates are merely the messengers of the mandates and must be shielded as 
much as possible from the moral blow-back of war — lest anyone get any ideas of grime 
creeping heavenward. (God is good and doesn’t deal in war.) Like physicians as opposed to 
hospital orderlies’*: keep the exposure to ruddy bodily fluids minimal and distanced from the 
responsible... (A distinction in which we can make out in the offing the procedure for the 
Crusades.) 


7. Ambrose (c. 339 — 397): nations, corporate bodies, their authorities, etc. may engage in violent 
self-defense, but — in a kind of conceptual reversal — not individuals: turning the other cheek 
and getting slaughtered still applies to them. For the individual, spiritual salvation outweighs, in 
value, physical survival. Thus, for these last, the “self” one should love and seek to guard is not 
the one that walks the earth. 


8. Augustine (354 — 430): War is not ideal, but we don’t live in an ideal world. Sometimes 
violence is needed to create the space for Christian brotherly love. “Turning the other cheek” is 
not a reliable a path toward this goal. But do try to avoid war when possible, please. 


9. Augustine: Nation-states may inherit divine authorization, formerly reserved for the Church, 
when it comes to excusing war on heathens... Thus, the ranks of those who may do no wrong in 
the light of a divine mission is thereby expanded. (The setup for sanctifying the Crusades, now, 
is in full swing.) 


10. Augustine: Nevertheless, Augustine remained troubled by the turn-the-other-cheek idea: how 


may we excuse not turning the other cheek and still be a Christian? His solution: Make sure you 
are properly motivated by the spirit when you kill. It’s what’s inside that counts. In this way, 


18. Attendants, etc., whatever the current euphemism — those providing assistance with “the exigencies of daily living.” 


one may “fight peacefully.” You are not hurting your enemy’s soul, just their body — and, God 
knows, that was always temporary housing for the soul. 


11. Augustine: But it’s never ok to kill in personal self-defense (picking up on Ambrose). That 
would be selfish and mean-spirited. Who do you think you are?! Defense of a higher cause, yes, 
of course, but just to save your skin? No. Animals do that, and you are above being one of 
those. You were created in the image on God... Aristotle suffers reversal. 


12. Abbot of Iona, Adomnan (c. 624 — 704): the progressive Scottish Abbot was first to militate for 
a “law of innocence,” giving women special immunities from war victimization “because it is a 
great sin when someone kills the mother and sister of the mother of Christ.” Killing boys, not so 
much. These tend to be combatants. The seeds of sexist chivalry first rear their head in these so- 
called “Dark Ages.” 


13. The Abbot, furthermore, prefigures corporate liability where masses of combatants violate 
such rules. Careful the company you keep when doing bad things in war. You, though 
personally innocent, may be justly executed and/or maimed for good measure if your associates 
are wanton and unscrupulous in their treatment or killing of the enemy...” It’s not too hard to 
imagine semantic creep from this to the idea that nobody in the enemy state is immune from 
being a target because they are associated with their irresponsible defenders or leaders. You 
have a positive duty to disassociate yourself in everyway possible from your compatriots and 
the powers that act in your stead if they start to show off their depravity: conscientiously object, 
protest, lend succor to the enemy if that’s what it takes... This is a moral duty, not a political 
one: sure, you may pay a Steep price for being moral, but it goes with the territory. (In 
contemporary times, Jeff McMahan, edges in this direction as we’ ll see below.) 


14. Gratian (second quarter of 12" Century): Prelates are still prohibited from directly ordering 
bloodshed, but, indirectly, they have every duty to do so when dealing with heathens. Casuistry 
refined. One day, “democratically-elected” public officials will draw inspiration from such 
forward-thinking. 


15. Gratian: No holidays in the war business, killing on Sunday is not ruled out. But bystanders, 
collared, and distaff folk, as well as poor wretches ought still be spared wanton cruelty, and 
mercy should be extended to the defeated. 


16. Stephen of Tournai (d. 1203): proffers the innovative suggestion that there can be justice on 
both sides in a war; injustice, too, of course. This amazing insight did not go over very well 
then, nor is support for it much in evidence today, among those who prosecute wars. They, 
them, those yonder are evil, not us. 


17. Henry of Segusio (d. 1271): designates something called a “Roman war,” one where just about 
“anything goes,” which contrasts with more run-of-the-mill, internecine wars where some moral 
decorum ought be upheld. Recalls Plato’s similar distinction between inter-Greek wars (e.g., 
Peloponnesian Wars) on the one hand, and those against Barbarians, on the other. 


19. Abu Ghraib. 


18. The stage set, it’s off to the Crusades: a Holy War to “retake” real estate: “to re-establish 
Christendom’s rightful possession of the ‘patrimony of Christ’, and to provide protection for 
persecuted Christian communities.” It was a defensive war, no matter that what was being 
attacked and defended lay far, far away. No distance in space or time or history is too great for 
the possessive imagination... The Crusades are not over. Antarctica carved up, Mars will be 
soon. God help them if we encounter extraterrestrials weaker than us. God intended the universe 
for us. It’s ours for the taking. It’s all ours. Any force standing in the way of our entitlement is 
an attack on us. We are always justified to defend that entitlement... Thus, all war can be 
construed as “defensive.” 


19. If only this was just Church thinking, but with the Enlightenment and the decline of hegemonic 
prelates and (unabashed) autocracies, developments would fold all mass violence 
legitimization into secular liberal democratic foreign policy with a vengeance. Democratically- 
elected authorities have arrogated moral authority on war matters from nature, God, the Church, 
autocrats, and oligarchs of all stripes. Magically, groups of people assert powers of moral 
discrimination that individuals may not — no divine intervention needed. 


20. Before Augustine it had already been settled that just war-waging requires perceived urgency 
or necessity, legitimate authority, and being thoroughly sold on the goodness of one’s intentions 
— that is to say, self-justifying casuistry. Augustine systematized these themes and questions 
about them, and Aquinas, taking matters from there, would raise the casuistry to new heights. 


21. Moving forward a few centuries, modern secular thinkers have taken over where Aquinas left 
off and revived just cause, necessity, legitimate authority, discrimination, and proportionality 
(Michael Walzer) — all judged, of course, by the party seeking justification, never the other 
side. There is always a just side and — coincidentally — you are always on it. 


22. Lately, thinkers on “just war” have begun to deconstruct the very idea, wondering whether or 
not some magic is involved: Jeff McMahan suggests the idea that groups may do what 
individuals may not — morally, speaking — is suspicious, and Helen Frowe, extends this thought 
to the conclusion that if war is justified, then what is done in war is justified — no matter what it 
is — as well... This throws the burden back on asking and answering the first question: is war 
ever “justified”? 


War theorists: Thomas Aquinas, Michael Walzer, Jeff McMahan, and Helen Frowe l 


In the 1970s, Michael Walser famously revived the long-standing debate over Aquinas’ excuses for, and 
qualms about, war, and more recently, again, Jeff McMahan has brought critical attention to the subject 
by asking whether there isn’t some “moral alchemy” going on in suggesting that states are morally 
permitted to do things individuals are not. For this occasion, we set the stage for approaching the 
provocative ideas in the work of Helen Frowe, who, building on McMahan, challenges the centuries- 
old doctrine of Just War Theory, in particular, by denying the moral significance of the distinction 
between the justice of going to war (jus ad bellum) and what is done in war (jus in bello).*° If one may 
be “just,” so may the other. If neither, then neither. 


On life and death matters, divine guidance wanes and “rights” talk waxes 


Modern just war theorizing starts from a premise like this: human beings have a right not to be killed. 
“Rights” talk was a brainchild of philosophers such as Locke, Rousseau, Kant, et al., a product of the 
Enlightenment break from heterocosmic sources of value. A “natural” right is a philosopher’s conceit. 
Nothing is “natural,” in the literal sense, about a “right.” It doesn’t grow on trees. Rather, it expresses 
our maturity: we are grownup now and secular and don’t need divine guidance to tell us basic things 
about what is right or wrong anymore. We have it figured out. Before this civilizational development, 
God was the arbiter of who should live and who not, and Church authorities were mediaries in 
conveying God’s will and could delegate some of their divinely-derived authority to secular powers. 
Eventually, these secular authorities, taking the form of smaller or larger collectives, arrogated to 
themselves the authority to legitimate decisions about life and death. 


From baby on, then, according to “rights theory,” everyone has by default a right to live and this right 
can only be forfeited when an individual’s behavior violates certain strictures such as threatening the 
life of another, who also has the same default right to live, without just cause: I have a right to live by 
default. You threaten my life unjustly. You thereby lose your right to live. I, or some force on my behalf, 
may kill you. (No divine consultation or Aristotelian appeal to nature required.) It’s from this abstract 
concept of a “right” that modern just war theory takes off. Remember: when it was nature or some 
command from on high, there was no room for raising quibbles. It was, “do what you must, or do what 
you are told.” Now that we make the rules, we can argue about them. 


So what ails “just war” theory? 


The very idea of “just war” 


Assume the first question about war — is it ever justified? — can be answered affirmatively in some 
circumstances, as often we take it to be in the individual case: you are justified in defending your life 
or way of life against an aggressor who seeks to destroy it (with the usual caveats centering on not 
having forfeited your right to live). There remains the question: are there limits to what you may do to 
your enemy to stop them? Either: 


20. Once war breaks out, the analogy between between individual and collective disputes seems to break down for the 
collectivist: rules for collective behavior differ from what they are for the individual. New entities are formed with new 
rules governing their interaction. jus ad bellum is distinguished very clearly from jus in bello for many international law 
theorists, who tend to be collectivists. The (reductive) individualist disagrees. McMahan, for one, thinks nothing magical 
happens in conceptualizing the move from individual to collective “war” actions. Amoral pragmatic considerations aside, 
the same justificatory rules apply. 
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1. there are no such limits and you are justified in destroying your enemies utterly, adopt a 
scorched earth policy, wipe them off the face of the earth, or 


2. there are things you should not do under any circumstances, such as target non-combatant 
citizens or inhabitants of your enemy’s state, including mothers, children, the elderly, the ill, 
and any who pose no immediate threat to you either because they can’t or won’t.”" 


The second policy, it may be supposed, is motivated by humane impulses that want to label these non- 
combatants as, at least relatively, “innocent.” But are they? Precisely what are you doing when you 
spare non-combatants — besides showing off your alleged “humanity” ? Labeling someone “innocent” 
to justify your sparing them, makes you look moral. But since those you do target have relationships 
with these non-combatants, since those you do target are defending supposedly the lives and ways of 
life of these non-combatants, how can the latter, the non-combatants, be any more innocent than the 
former, the combatants, those who are putting their lives on the line for the ones they care about? Put 
another way: if your combatants fighting to defend your life, or way of life, succeed, don’t you benefit 
from their success? If it is true that you are innocent while they are guilty for defending you in the eyes 
of your enemy, how is that possible? Why aren’t your defenders innocent, too? If defenders are 
innocent because those they defend are innocent, then combatant and non-combatant alike are equally 
innocent — or guilty, if anybody on either side of a war ever is. 


If you or your way of life survives today, it is because your combatants, past or present, preserved it for 
you. You exist because they succeeded. (If they hadn’t, the descendants of their victims would be 
where you are now. Isn’t that how natural selection works?) If your combatants were not innocents as 
much as you are, then you and they are equally guilty: they for doing your dirty work for you, and you 
for benefiting from and celebrating — or at least tolerating — their having done this. 


21. What makes you think the survivors, especially the children of the enemy combatants you target, won’t hold it against 
you and your descendants, your children, that you killed their parents, their loved ones and destroyed their way of life? One 
may argue that ordinary citizens of an aggressor nation or community (say, the German people in the 1930s) were especially 
vulnerable to delusion by post-First World War desolation and the manipulation by depraved leaders (e.g., Hitler and his 
Nazi cohort, who took advantage of their devastated morale), but that, on losing the Second World War, the German people 
finally came to their senses and realized the wrong-headedness of having succumbed to their earlier aggression, their less 
than stellar angels. However explainable their aggression might have been historically, as a response to the aftermath of the 
First World War, it could never be justified on ahistorical moral grounds. The suggestion here is that sometimes aggressive 
nations learn better (just as individuals sometimes do, or behave as though) on being humiliated or defeated. The wrongness 
of their acts dawns on them, and revenge is thus preempted (peace is not always a mere interlude between wars), and the 
defeat does not set the stage for the next cycle of retributive violence (as arguably happened following the First World 
War)... Thus, we might conclude, that if you are going to fight a war, be sure you are convinced you are on the right side of 
ahistorical moral truth, so that, if you win, you may claim to have triumphed over evil, and if you lose (and survive) you may 
repent, admit you were wrong, mend your ways, beg forgiveness, and join the victor in celebrating a “new world order.” 
Either way, it will not be the end of world. You need not kill every last one of those who were trying to kill you in order that 
you and some of yours may survive (not inevitably to fight another day): only kill enough of them so that the survivors will 
incline to sue for peace and, together with some — partly magnanimous, partly strategic — help with nation rebuilding (e.g., 
the Marshall Plan) from the victor on their terms (of course), once enemies may be converted to allies. For this to work, 
history shows, the defeat must be unconditional and decisive. Such defeat requires total devastation of the defeated’s 
defense capabilities so as to leave them no choice. Such decisiveness requires a stomach for a lot of killing, much of it 
morally indiscriminate. The U.S., for instance, showed such tolerance by dropping nuclear bombs on large populations of 
civilians — ostensibly because it would foreshorten the war. 
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Combatants and anyone who benefits from or tolerates their activity are equally innocent — or guilty. 
There are no bystanders in war.” You are either with us or against us (as George W. Bush reminded us, 
post 9/11). If both sides adopt this policy (and I know of no historical case where one side confesses 
they, themselves, are evil aggressors, while the other side, their targets, they pronounce blameless), 
each is rational in doing whatever works to destroy their enemy — and the most effective way of doing 
this is the total elimination of their opponents. “The strongest survive,” then, is the only descriptive rule 
of what happens in war (as Thucydides remarked long ago). Any move from this toward what ought to 
happen in war reeks of rationalization. 


The argument against just war theory spelled out:” 


1. Either war is sometimes or never justified. 

2. If never, we need go no further discussing when and whom it is acceptable to kill. 

3. If sometimes, then when? 

4. Just war theory claims that when certain conditions are met, when defending innocent lives or 
ways of life against unjustified aggression, it is morally acceptable — even obligatory — to go to 
war, careful to avoid killing bystanders, noncombatants, and holding the killing within 
proportionate limits.” 

5. Under these conditions, the active aggressors, i.e., the aggressing combatants, soldiers, etc., 
may be targeted for destruction, but not non-combatants, i.e., children, the sick, the elderly, 
their caretakers, etc. on the aggressing side.” 

6. But, on the assumption that combatants are defending non-combatants and that the latter are 
excused from being targeted in just war because they are relatively “innocent,” how can we 
rationally target the combatants defending them — these who defend “innocents” ? 

7. Either noncombatants are not innocent or their defenders are equally innocent. 

We should treat combatants and non-combatants alike: kill them all — or kill none. 

9. Hence, just” war theory, wanting to have it both ways — kill some, but not all, on arbitrary 
grounds — is incoherent. 


= 


22. Perhaps only those who could not remove themselves from the scene of war in time? Infants? But these are future 
resources for your enemy. Unless, the plan is to re-acculturate them — to disconnect them for their history, and to avoid 
seeing the violence in that. Simply put the shoe on the other foot to see justice reverse itself. Is “history written by the 
victors” as Walter Benjamin famously observed? Yes? No? At the end of history we will know if the phrase makes any 
logical sense. The last ones standing will tell us. Did the dinosaurs learn from, or of, their extinction? There will be more 
history until it runs out... Extinction teaches nothing. The dead don’t learn. Survivors recall for a generation or two before 
their memories fade. Perhaps, “just war” is an imaginative exercise in the mere possibility of a “learning experience.” We 
can imagine learning. We have progressed that far. 

23. This argument parallels that of Helen Frowe who, I think, arrives at a similar conclusion: that just war theory, as 
conventionally understood, is untenable. She argues that combatants are likely just as innocent as non-combatants. My 
argument suggests that non-combatants are just as guilty as combatants. These angles may amount to the same. In any case, 
whatever excuses or implicates one group also excuses or implicates the other. 

24. “Proportionality” is confusingly motivated: is it prudential, that is, veritably self-interested — just in case we lose and 
have to sue for peace, maybe it helps to preserve grounds for beseeching the victor not to be too hard on us? We restrained 
ourselves in killing them, shouldn’t they in meting out retribution? Or does it stem from moral retributivism, the concern to 
keep balanced wrongness in the world, an idea derivative of “an-eye-for-an-eye” as opposed to “however-many-eyes-for- 
one”? Keeping the slaughter bounded may help, when the fighting is over, those who survive to live with each other. Until, 
of course, the next opportunity to pick up where the last war ended... 

25. How innocent one can be who is not a soldier and not in one of these paradigmatic categories is an open question. 

26. However one may define “justice” or “fairness,” treating like cases alike is central, we take it, to the concept. 
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Kathe Kollwitz — Peasants’ War Series — Raped (1907-1908) 


We can conclude the first option is the only way to rationally conduct war: if it is ever acceptable to go 
to war, kill them all. Hedging about this is either blatant hypocrisy or culpable confusion — unless 
something else is going on — something unrelated to any coherent notion of “justice.” 


Such as... 


There may be other reasons for hedging on a policy of complete enemy genocide (other than because it 
looks good in the history books). On pragmatic grounds, we may want to disable an enemy but not 
utterly destroy them either because: 


1. it would be too hard or impossible to hunt every last one of them — and their sympathizers — and 
kill them or, 
2. we are short-sighted about this for one of two reasons: 
a) because we are stupid or irrational and don’t know what we are doing, or 
b) because near-sighted empathy gets the better of us, and we can’t help but see ourselves in 
their shoes, and seeing their aggression as something we, too, have a historical record of 
capacity for, other things being equal, we realize aggression, even unjust aggression, is part 
of what it means to be human every bit as much as whatever we wish to call the opposite of 
aggression. This realization can be tiresome and explains the insertion of respites into 
“forever wars.” 


In other words, we are willing to risk doing this war thing all over again — again and again — in hopes 
that at some point in the future we will all learn to minify its occurrence and severity, and in this way 
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one day — in the fullness of time — there may be peace among humans. Bertrand Russell even thought 
the threat of thermonuclear war a good thing because it might scare sufficient crap out of us that we 
come to see the futility of war and start behaving rationally. Russell was a descriptive rationalist. He, 
unlike Kant, didn’t think we were duty-bound (as opposed to consequentially-bound) to fight a heroic 
(likely hopeless) battle, or endless series of such battles, against our innate impulses. Rather, Russell 
thought we could manipulate ourselves into behaving decently by adjusting the human environment. 
We, under the right conditions, might learn to behave rationally. Creating those conditions is what we 
ought to do, according to him. We are capable of it, so he believed.” No rational government would 
call the thermonuclear bluff of another... What a thread to hang human hopes of survival long enough 
to evolve? 


But other thinkers suspect that this is not going to happen in historical time — evolutionary time, maybe, 
but who’s got time for that? In the eons it would take, a lot else may forestall such enlightenment well 
before it happens. 


Is “just war” theory an instance of a “naturalistic Fallacy”? 


War is a natural phenomenon because self-defense is a natural phenomenon. Living beings want to 
preserve their organization long enough to reproduce — and maybe a bit longer among those species, 
such as ourselves, who fancy they can do more than merely reproduce to enhance their gene-pool 
survival. We might better prepare the world for that possibility: e.g, cure a disease or two, or, at least, 
desist from creating new ones.” “Made the way we is,” to paraphrase Gertrude Stein,” this is par for 
the course. 


One mechanism we may use to counter a very real drag on our motivation — possible disgust at our 
history” — is to reach beyond the “is”s and “were”s of both inferred evolutionary and culturally 
recorded history and seek justification for what we do. (See Appendix on the “Naturalistic fallacy.”) It 
is not enough to find mere explanations for human struggles against nature and ourselves, we function 
better psychologically knowing that we are being guided and inspired by a normative force. (Religion 
need not be rational to exist for a reason.) Our psychology requires we insert into adiaphorous nature 
motives, purposes, values, etc. There must be rightness and goodness and their opposites in the world 
and we must align ourselves with the first just to be able to go on. Not everyone has the ill-supported, 
stubborn, wherewithal to say, with Samuel Beckett, “I can’t go on, I’ll go on” — embrace absurdity and 


linger anyway. 


I doubt if Helen Frowe quite goes this far in her assessment of just war talk. No war is won or survived 
by following rules, moral or otherwise. I don’t think there is any “justice” in “just war” that is not 
rationalization. There is none but we make it up anyway. As Aristotle did. We sometimes remember to 
bend over backwards to avoid being too harshly judged by historians — an understandably cynical 
bunch. Perhaps, hoping against hope, the impossible happens: by raising consciousness of a need for 


27. Hume, moral sense theorists, and their contemporary heirs were, and are, inclined to similar optimism. 

28. Artificial pandemics and treatments to go with. 

29. From a line in her short story, Melanctha... Side note: Stein, like Russell her contemporary and one time sparring 
partner, saw her share of wars (she wrote a book called Wars I have Seen), and, unlike Russell, risked her life doing so from 
behind enemy lines. 

30. Historians must be inordinately sanguine not to slip into cynicism. How many times do you have to see the same thing 
happen before you get the hint? Something in us both succumbs to and resists induction. We want to learn but, at the same 
time, are not optimized for it. 
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being excused, we might someday learn from history.” War is an affront to our humanity. And/or it is 
animal cruelty. Just War theory is a judgmental sigh of powerlessness in the face of — still very animal — 
human nature. 


Resources 


1. “What is the Philosophy of War?” (video) Carneades offers a basic intro to the main positions 
and associated questions. 


2. “Michael Walzer on Just War Theory | Big Think,” (video) introduction by one of the most 


influential writers on the “just war” in recent times. 


3. “The Ethics of Killing in War,” (video) extended interview with Jeff McMahan at Brain in a 
Vat. McMahan’s original article with that title: online/pdf in Philosophia August 2006, vol. 34, 
pp. 23-41. 


4. “Helen Frowe talks just war theory,” (video) short interview with Theron Pummer on “whether 
it makes sense to think of soldiers as more legitimate targets of military force than civilians.” 
5. “Helen Frowe on ‘Reductive Individualism and the Just War Framework,’” (video) Lecture at 
Nathanson Centre, Osgoode Hall Law School, Toronto, Oct 16, 2015. Frowe addresses two 
major positions in contemporary theory of just war: “exceptionalism” and “reductive 
individualism,” — the first asserts that nations have special permissions to engage in killing that 
individuals don’t, while the latter view, which she defends (with McMahan), denies this. 


6. “The Just War Framework,” (pdf) Helen Frowe, from Oxford Handbook of Ethics of War, Seth 
Lazar and Helen Frowe (eds.), Oxford University Press, 2015. 


7. Lectures on Helen Frowe’s book, Ethics of War and Peace, an Introduction by Richard Feist. 


8. “Dropping the Bomb: Hiroshima & Nagasaki,” (video) Shaun. A detailed look at the real reason 
nuclear bombs were dropped by the U.S. on Japanese cities in World War II. 


9. “Blitz on Dresden,” (video) Endless Wars. Comment at Youtube on this documentary, “Wars 
should not be looked at in hindsight using the morality of peacetime. During war, if you are not 
giving your enemies the worst you can give them at all times, then you are giving them 
breathing space and perhaps a chance to recharge and regroup and come after you and yours 
again. Dresden, London, Coventry, Hamburg, Tokyo, Hiroshima and Nagasaki are are emblems 
of the horrors of war, and are emblems for why we should prevent wars in the first place.” Do 
we agree? 


10. At The Hague on 12 January 2024, before the International Court of Justice, Blinne Ni 
Ghralaigh KC, Irish human rights barrister, delivered a withering speech — condemning the 


31. Sorry, Steven Pinker... Our “angels” have selective memories. 
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Israeli state for its genocidal behavior” toward Gaza. Response by the Israeli Ambassador Dana 
Erlich to Ireland. It could be argued that just cause is evident. It’s a harder case to make, 
though, that the proportionality and discrimination provisions of Just War theory are. 


Appendix 
1. The Naturalistic Fallacy 


The fallacy is associated with the “is/ought” distinction and the “Appeal to Nature” fallacy. It attempts 
to derive a “should” from an “is.” Calling this move a mistake is the thrust of the fallacy. 


Example: 


Some women are capable of giving birth to children. 
Therefore, these women ought to have children. 


The conclusion is an error. To repair the inference, one would have to insert or assume as an additional 
premise: “it is desirable that children be born.” This is not obvious. Antinatalists, among others, have 
cogently argued against it. 


Restatements or corollaries of the fallacy: 


e Because something is a fact about the world, no value-laden statement follows from it. 
e Only facts follow from factual premises absent a value premise assumed or inserted. 
e Value conclusions necessitate at least one value premise. 


Whether the “Naturalistic Fallacy” really is a fallacy has been questioned: perhaps all fact statements 
contain value statements, so that it is not possible to isolate fact from value? 


For example: to fully understand the fact of what a clock is, it’s been suggested, I need to understand 
what a clock is for. To know that, I need to know it is for telling the correct time. The word “correct” 
expresses a value statement. Thus, a value statement is built into the very concept of a clock. 


One might respond to this by admitting that while value is built into the notion of a clock, a clock is not 
a “natural” object, hence it is not a “fact” of the world in the same sense as the fact that only women 
give birth is. A clock is an artifact: a purpose-built, hence, value-laden concept. The hidden value 
assertion is that the correctness of the time is important to some entities — namely, humans — 
sometimes. 


But what if we expand the realm of natural entities to compass all entities? So that so-called 
“artifactual” things — things concocted by us, for instance — are normatively flattened, utterly voided of 
anything partially mattering to the specific natural entities we are? Then we become arbitrary items in 
the inventory of the universe, that is, natural processes. If, or when, we succeed at this flattening, what 
survives us will, in its causal history, have an insignificant item, us, that, for at time, thought otherwise 
of itself. 


32. Child abuse, they say, survives intergenerationally. Nation-states harboring memories or histories of extreme abuse 
likely are prone to perpetuating them. The expression “never again,” in this context, tempts fate. 
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2. Passage from Jeff McMahan on The Laws of War [from “The Ethics of Killing in War”] with 
commentary 


[McMahan acknowledges the “deep morality” of war is at odds with the promulgated “laws of 
war.” He seems resigned to the suppression of this discord — as though, most people, even if aware 
of it, would be moved to behave differently.] 


Doubtless most readers retain a strong sense that opening the door to intentional attacks on 


noncombatants is profoundly dangerous. As with the other three objections I have canvassed, 
this is true. It is important that Es a ESE GET eS EE SECRETE against 
attacking noncombatants. As I have argued, it is very seldom [38] permissible, even according 
to the responsibility criterion, to attack noncombatants. Yet the temptation to attack them is very 
strong, both among those with political grievances who lack military power and among those 
who control powerful military forces. Because =a ae colt SUE a ES CEL 
cause is just, they will be strongly disposed to kill civilians if they believe that it is permissible 


to kill enemy civilians who are responsible for an unjust war. It therefore seems better to 
discourage even those few attacks on noncombatants that could in principle be morally justified. 


This suggests that there is indeed a role for the traditional requirement of discrimination. 


Although it is false as a criterion of moral liability to attack in war, it ought nevertheless to be 
upheld as a convention to which all combatants are bound. Thus far in this essay I have focused 
on what I will refer to as the criterion of moral liability to attack, 
the relation between just cause and the jus in bello requirement of proportionality, and so on. 


or conventions established to mitigate the savage 


Given that general adherence to certain 
conventions is better for everyone, all have a moral reason to recognize and abide by these 
conventions. For it is rational for each side in a conflict saa en ral ESTES 
does. Thus if one side breaches the understanding that the conventions will be followed, it may 


cease to be rational or morally required for the other side to persist in its adherence to them. A 
valuable device for limiting the violence will thereby be lost, and that will be worse for all. 


o renee oe [The laws of war are consequentialist considerations. Like 


etiquette versus ethics. It’s advisable and prudent to follow them, but these are contingent 
in a way morality is not. If your host is rude to you, you have little to gain by being polite 
to them. But this has little to do with the rightness or wrongness of their or your behavior: 
They or you may have moral justification for not associating civilly.] The formulation of the 
laws of war is a wholly different task, one that I have not attempted and that has to be carried 
out with a view to the consequences of the adoption and enforcement of the laws or 
conventions. 


Perhaps most obviously, the fact that most 
combatants believe that their cause is just means that the laws of war must, at least for the most 
part, be neutral between just and unjust combatants, as the traditional theory insists that the 
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requirements of jus in bello are. Consider, for example, the question of punishment in the 
aftermath of a war. I have argued that according to the deep morality of war, unjust combatants 
in general cannot obey certain requirements of jus in bello and therefore act wrongly by 
participating in an unjust war. While many are fully excused, some may be culpable to varying 
degrees, and some may even deserve punishment, even if they have confined their attacks to 
military targets. But it would be counterproductive and indeed disastrous to permit the 
punishment of ordinary soldiers merely for their participation in an unjust war. This is so for 
several reasons. [The impracticality of being too morally scrupulous in war and its 
aftermath.] 


First, it is simply impossible for one country, or even an international body, to provide fair trials 
for all the members of an army. Second, there is the problem of “victor’s justice”: the winning 
side will declare its war to have been just and will be tempted to seek vengeance against 
vanquished soldiers under the guise of punishment. Finally, if all combatants have to fear this 
fate, they may be deterred from surrendering; and it is irrational to establish incentives to 
protract wars rather than to terminate them. 


It is, however, important to be able to punish just combatants who act wrongly in the way they 
conduct a war. 


rather than for violations of . [Moral 
judgment is not neutral as between just and unjust combatants. That the latter are liable 
to punishment does not mean it is practical or prudent to do so.] 


It is possible that the traditional rules of jus in bello coincide rather closely with the laws that 
would be optimal for regulating conduct in battle. These rules have evolved over many 
centuries and have been refined, tested, and adapted to the experience of war as the nature of 
war has itself evolved. They may, in particular, be well suited to the regulation of the conduct of 
war in conditions in which there are few institutional constraints, so that the restraining effects 
have to come from the content of the rules rather than from institutions in which the rules might 
be embedded. It is also possible that these rules are not ideal. They are the products not only of 
modern battlefields but also of ancient chivalric engagements, religious wars, and Medieval 
Catholic philosophy. (Just war theory is unique in contemporary practical ethics in two respects. 


The account of the deep 
morality of war I have sketched provides a basis for the reevaluation of the rules we have 
inherited. Ideally we should establish laws of war best suited to get combatants on both sides to 
conform their action as closely as possible to the constraints imposed by the deep morality of 


There are, moreover, objections to the idea that we can distinguish between the deep morality of 
war and the laws of war. One such objection has been forcefully stated by Walzer: “No limit is 
accepted simply because it is thought that it will be useful. The war convention must first be 
morally plausible...; it must correspond to our sense of what is right.” [The thought here is, for 
people to follow rules, they must believe they are right — whether, in fact, they are or not. 
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This allows for less than rigorous scrutiny of the moral correctness of the rules and 
deception where expedient.] 


This may not be a problem for some of the conventional laws of war. The idea that it is wrong 
to attack noncombatants, for instance, already corresponds to most people’s sense of what is 
right. Moreover, it does seem that people can accept limits, even in war, on the ground that 
respect for these limits serves everyone’s interests. It is not obvious, for example, that poison 
gas is inherently more objectionable morally than artillery, provided that its use is confined to 
the battlefield; yet the convention that prohibits its use is widely obeyed, mainly because we all 
sense that it would be worse for everyone, ourselves included, were the taboo to be breached. 
[Most people can see the sense in this, but the more devastating the weapon (e.g., WMDs), 
the less conventions alone can be trusted to contain them: it only takes one trigger-happy 
fool with their finger on a doomsday button to ruin everyone’s day. This is what dooms 
Russell’s “a nuke in every pocket” strategy for deterrence.] 


I confess 
that I do not know what to say about this, though my inclination is to think that what is most 
important is not that the correct account of the morality of war should meet the publicity 
condition, or that combatants not be deceived, but that wars, when inevitable, should be fought 
as decently and with as little harm, especially to the innocent, as possible. [40] [McMahan is 
loath to draw the conclusion that when the interests of life and truth conflict, life wins (or 
has won) every time (so far).] 


One further objection to distinguishing between the deep morality of war and the laws of war is 


that there are bound to be circumstances in which the deeper morality and the conventions will 
conflict — for example, when morality requires an attack on noncombatants while the 
conventional requirement of discrimination forbids it. How ought such conflicts to be resolved? 
In order for morality to require the violation of the convention in a particular case, it must take 
into account not only the positive reasons for attacking noncombatants but also the effect that 
the violation of the convention would be likely to have on general respect for the convention. 
For it is widely accepted that the violation of a convention by one side tends to release the other 
side from its commitment to respect the convention. 


in these matters that this is a 
conclusion that one ought never to accept with complacency. 


It may seem, however, that it is really the conventions that must be action- 


guiding in the conduct of war and, if so, that raises the question whether the deeper morality of 
war has any practical significance at all. elt julien iiseies/ Of iniefely acaderile 
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I think not. If nothing else, the deep morality of war is a guide to individual conscience. It 


demands of potential volunteers, potential conscripts, and active military personnel that they 
consider with the utmost seriousness whether any war in which they might fight is just and to 


If so, it is a corollary of the account I have offered that greater efforts 
must be made to ensure openness in government. Yet I think that the main effect would be to 
make it harder for governments to fight unjust wars. 


3. Helen Frowe on how governments play fast and loose with moral considerations [from the 
transcript Frowe’s interview] 


So the exceptionalist [governmental authority making exceptions to the general ban on 
killing innocents] picture is even more peculiar than we might suppose. Rather than endorsing 
a wholesale shift of moral principles once we enter a state of war, it endorses 


[Morality a la cart.] 


So for example the principle that is wrong to knowingly kill in the service of unjustified ends is 
surely a stalwart moral principle of ordinary life but. according to Michael Walzer. in war this 
principle is replaced by a new principle that one is morally permitted to knowingly kill both 
combatants and civilians in the service of unjustified ends including, for example, Imperial 
expansion genocide or ethnic cleansing. On this view Russian soldiers are morally permitted to 
kill Ukrainians in order to try to secure the goals of Russia’s unjustified Invasion. 


This kind of buffet approach to morality looks extremely ad hoc, a kind of moral 
gerrymandering intended to secure permissions for the actions of states that are impermissible 
by any moral standard that we might plausibly apply elsewhere. To engage in this 
gerrymandering is to make : morality is not like 
the law. 


The law is a socially constructed framework that we can shape and revise in order to ensure that 


it best promotes the goals that we happen to have. [Morality is not a social construct. (It may 
be closer to a psycho/biological construct, as I will argue in an upcoming topic.)] 


So if for example we want to reduce incarceration levels then we might change the law so that 
some crimes say shoplifting or car theft no longer incur prison sentences. What we cannot do 
however is make shoplifting and car theft less morally bad even if that too would serve some 
end that we happen to have. We don’t have control over the Badness of things in the way that 
we have control over prison sentences. 


Likewise if killing in pursuit of unjustified ends is morally impermissible, then it’s 


impermissible even if this moral constraint on our actions sometimes undermines the pursuit. 
[Have your war, if you must — but don’t play games with justification.] 
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4, Passages from Helen Frowe, “The Just War Framework” Oxford Handbook of Ethics of War, 
Seth Lazar and Helen Frowe (eds.), New York, OUP, 2015. With commentary. 


[Major claims by Frowe: 


1. Morally relevant principles in judging collectives (groups, nations, etc.) are not different from 
those that apply to individuals. Morally, there is no reason nations can get away with things that 
individuals cannot get away with, too. (This, from the Reductive Individualist perspective, also 
espoused by Jeff McMahan.) 


2. There is no morally significant difference between the justice of war and justice in war. The 
justice of anything done in war derives from the original justice of the war itself. Against Walzer, 
who treated combatants on both sides as divested of individual responsibility, McMahan and 
Frowe argue that, morally, nothing your state tells you to do justifies your behavior in war either 
as combatant or noncombatant. 


3. In the end, Frowe concludes if, in any sense, a war as a whole is justified, this assessment is 
uninteresting. What matters is the justice of the individual behavior of every party to the war: 
from the makers of the decision to go to war to the individual soldier to any resident or citizen of 
a state at war. Given the options available to them, do they make right decisions? No one may defer 
responsibility. ] 


[2] In ordinary life, people making indirect contributions to unjust harms can forfeit their rights 
against being intentionally harmed. Reductive individualism thus implies that noncombatants 
can forfeit their rights against being intentionally harmed by contributing to unjust wars. 


[5] The view that I will defend here — that the categories of jus ad bellum and jus in bello are 
not useful — perhaps looks less heretical against this historical background. In Section Two, I 
suggest that there are no distinctive ad bellum or in bello principles. Any principle that matters 
for the justness of declaring war matters for the justness of a specific offensive in war. 


[6] We grant that, of course, some of the offensives were wrong, and some atrocities were 
committed, and that these actions were unjust. But the decision to resort to war can still be 
justified in light of the importance of securing the just cause, despite foreseeing the concomitant 
wrongdoing. I suggest that if we’re interested in the morality of a war, we should be primarily 
interested in these more nuanced, individualised evaluations, rather than summative assessments 
of wars. 


[7] In this section, I argue that there is no difference in content between jus ad bellum and jus in 
bello. There is, rather, a single set of principles that governs both the justness of resorting to war 
and the justness of particular acts within war. This is a formal claim that holds irrespective of 
the substantive content of this set of principles: it holds simply that whichever principles 
determine the justness of harming as part of a specific offensive within war also determine the 
justness of declaring or continuing war. Contrary to Rodin’s suggestion, there are no distinctive 
moral reasons that matter only, for example, in bello and not ad bellum. 
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I think this formal claim is a natural upshot of various arguments that have been put forward in 
support of reductive individualism, as well as the more general view, reductivism (which might 
or might not be individualist). Defences of reductivism in just war theory typically focus on the 
relationship between harming in war and harming in self-defence. But the more general 
reductivist claim is simply that there is a single set of principles governing all actions that cause 
non-consensual harm, whether those actions are part of self-defence, policing, measures-short- 
of-war, or war. If this is correct, there cannot be different principles that govern the resort to war 
compared to the conduct of war, and so reductivists should find the view defended here 
appealing. However, the claim that actions that cause non-consensual harm are always judged 
by the same principles is also open to those who take a nonreductivist, or ‘exceptionalist’ 
approach to war (although exceptionalists will think that some of the justifications for harming 
generated by these principles are satisfied only in war). 


[8] On traditional accounts of jus ad bellum, a war is just if and only if it has a just cause, is a 
last resort for securing that just cause, is proportionate to that just cause, is waged in order to 
secure that just cause, is waged by a legitimate authority, fought for the right intention, and has 
a reasonable prospect of success. The standard account of the content of jus in bello is a 
requirement to discriminate between legitimate and illegitimate targets, and to cause only harm 
that is necessary for securing, and proportionate to, a military advantage. 


[12] Nothing that is relevant to the justness of a political leader’s decision to continue a war is 
irrelevant to the justness of a combatant’s decision to continue fighting in that war, and vice 
versa. 


[13] It looks implausible, then, to hold that the ad bellum/in bello distinction does useful work 
by directing our attention to distinct sets of goods and harms that determine the answers to 
different sorts of questions we can ask about war. The justness of specific offensives is not 
sensitive to only a narrow range of goods and harms that are a direct upshot of that offensive. 
Anything that might be relevant to the justness of declaring or continuing a war is relevant to 
our evaluation of specific offensives, not only because combatants’ just cause for using force 
will typically be the cause justified the leader’s decision to declare war, but because the justness 
of the means by which that cause is pursued depends how those means interact with other 
actions. 


[22] But the observation that what is necessary depends on the set of actions available to an 


agent doesn’t show the distinction between jus ad bellum and jus in bello to be a useful one. It 
se ee ies eS CE eT At any 


point in the chain of command, combatants will have different option sets available to them: 
some will direct entire campaigns, whilst others will lead particular missions or participate in 
specific offensives. Nothing helpful follows from singling out the perspective of the political 
leader and calling this ad bellum necessity, as if this is somehow tells us that the war overall is 
the least harmful means of achieving the just cause. In the case described, the war as it will be 
fought is not the least harmful means — many of the offensives will be gratuitously violent. It 
can be important, of course, that we recognise that it was still the least harmful means available 
to the political leader. But privileging her option set as determining the overall necessity of the 
war seems to me wrongheaded. As I’ ll suggest below, our moral judgements of war should 
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primarily involve a more nuanced assessment of individual actions, rather than summative 
assessments of the perspective of a political leader. 


[23] I think we should [be] cautious about how valuable summative assessments of wars reall 
are. 


— as Lazar puts it, to ‘evaluate the war 
as a whole’. O’Donovan suggests that such assessments are not, in fact, the purpose of just war 
theory: 


[I]t is very often supposed that just war theory undertakes to validate or invalidate 
particular wars. That would be an impossible undertaking. History knows of no just war, 
as it knows of no just peoples. Major historical events cannot be justified or criticised in 
one mouthful; they are concatenations and agglomerations of many separate actions and 
many varied results. One may justify or criticise acts of statesmen, acts of generals, acts 
of common soldiers or of civilians... but wars as such, like most large-scale historical 
phenomena, present only a great question mark, a continual invitation to reflect further 
on which decisions were, and which were not, justified. 


[25] This doesn’t mean that we cannot answer questions about whether, for example, war should 
be declared. It can be true that a politician ought to pursue a war that could be fought less 
harmfully, if fighting it less harmfully is not an option for her, and that it is better that she 
declare war than not, and so on. But even if we determine that the action of declaring war is 
justified, this should not be viewed as a verdict that the actions of the ensuing war are justified. 
It’s merely an assessment of the leader’s action, 


In some sense, Lazar is correct that this approach entails that a war can be properly described as 
justified only if each composite action is justified. But this is not an objection, since this 
approach holds that the overall description of a war as justified is not terribly interesting. What 
we should be interested in is whether a political leader was justified in declaring or continuing a 
war, and she can be so justified even foreseeing that others might engage in wrongdoing as a 
result, as in Prediction. Indeed, one can be justified in acting even if the success of one’s action 
depends upon wrongdoing, as in Murderous Prediction. 


[25-6] Conclusion 

I have suggested that there is no difference in content between the principles of jus ad bellum 
and the principles of jus in bello. Rather, a single set of principles governs the declaring, 
continuing and fighting of war. I have also argued that we should reject the idea that judgements 
about the justness of particular offensives in war are limited to the evaluation of goods and 
harms directly caused by that offensive. The justness of any action depends on how it interacts 
with other actions, which can include actions performed by other units, even if they are 
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physically or temporally remote, or by members of allied or opposing forces. Once we widen 
the scope of relevant effects in this way, the idea that the ad bellum/in bello distinction helpfully 
demarcates the range of relevant evaluanda for moral principles looks false. 


I also rejected the idea that the category of jus ad bellum enables us to make valuable 
summative assessments of war, understood as a single verdict on the justness of the war as a 
whole. There is no helpful evaluation to be made about whether the set of individual actions that 
compose a side of a conflict are, taken together, ‘overall’ just or justified. This is compatible 
with saying that a political leader was justified in declaring or continuing a war. 


But it denies that we should take the perspective of the political leader — whether a war was 
necessary from her perspective, for example — and take this to determine whether the war ‘taken 
as a whole’ was necessary. A war that was necessary from the leader’s perspective could include 
many gratuitously harmful offensives. If we know this, it is misleading to nevertheless declare 
the war just with respect to necessity. Our moral evaluations of war should be more nuanced, 
focusing on the justification of individual actions rather than on attempts to pronounce on the 
war as a whole. 


5. “Innocence” 


There is the innocence of the infant or the animal who, it cannot be said, has any choice in any matter — 
not yet, or ever, anyway. Then there is the innocence of the rationally autonomous adult, who, 
convention has it, does, sometimes — but who, though capable of it, has yet done no wrong. But the 
mere potential for wronging marks a morally significant difference. It is why these provisional 
innocents are potential threats and can be targeted. We factor future likelihoods. You will have to judge 
who, though not now, will someday be a threat to you. It is rational to do so, assuming it is rational to 
survive at all. 


Then there are degrees of innocence. The combatant does have some, though typically attenuated 
responsibility, for having taken up arms in enterprise that will kill innocents. He or she might have 
demurred and paid whatever costs incurred in refusing to be a combatant. They might have resisted the 
manipulation of the authorities under which the live. That they didn’t is not to their moral credit. 
Similarly, though, with every noncombatant who does not actively seek to pay the same price of being 
moral in a war situation. Noncombatants might have protested, not paid their taxes, gotten arrested, 
taken up arms against the moral depravity of their own states. They might even have aided and abetted 
the enemy if the enemy’s moral depravity reeked less — and faced the subsequent opprobrium. 


Just war presentation notes 
Welcome and intro 
1. I may read a little more than usual from the extended writeups to keep myself organized and 
from rambling. 


2. I will not be much discussing particular wars except as illustrations of general principles. 


Outline 
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